


FROM THE 
PRESIDENT…

From the desk of Richard Lehr . . .  
 

U.S. Supreme Court Addresses Age Issues When Reducing Workforce 
 

 The case of Meacham v. KAPL, Inc., is important for employers to consider when making 
workforce reduction decisions.  In this case, 30 out of 31 employees who were terminated were at least 40 
years old.  The factors upon which the reduction was based included performance, which was based upon the 
employees’ two (2) most recent performance appraisals; “flexibility,” which is whether the employees could 
be assigned multiple jobs and “critical skills” which is how critical are the employee’s skills to the remaining 
work.  Employees also received points based upon years of service.  Thus, the scores for the performance, 
flexibility, criticality, and length of service were added and the lowest 31 employees were terminated. 
 The plaintiffs claimed that the employer’s workforce reduction method had a discriminatory impact 
(a discriminatory result) based upon age.  The employer argued that under the Age Discrimination in 
Employment Act, one of the defenses an employer may assert is that differentiation was based on reasonable 
factors other than age.  The Court concluded that when an employer asserts such a defense, the employer has 
the burden of production and also the burden of persuasion.  In essence, the Court stated that asserting the 
defense of reasonable factors other than age is an “exemption” under the ADEA and the employer has the 
burden of proving that the factors the employer relied upon in making its decision were reasonable.  The 
Court added that “it is not surprising that certain employment criteria that are routinely used may be 
reasonable despite their adverse impact on older workers as a group.” 
 There are several approaches for employers to consider when deciding how to reduce the 
workforce.  Consider the workforce reduction decision in essence as a hiring decision—what is needed from 
those employees who will remain?  Review those employees who are marginal but who had not been 
terminated to this point—now is the time to correct hiring mistakes or delayed action regarding termination.  
Evaluate the skill set that will be needed among those who remain.  For example, will fewer employees be 
responsible for a broader scope of job tasks?  Evaluate employee eligibility for retention based upon their 
demonstrated work performance within those skills, safety, attendance, compliance, and length of service.  If 
performance appraisals were conducted and the instrument used and method of conducting the appraisals 
were appropriate and job related, then factor that into the process.  Also consider inviting employees to 
express an interest in accepting a lay-off, with an understanding that those who show an interest will not 
necessarily be selected; the employer needs to decide who ultimately should remain. 
 A workforce reduction has two broad business considerations; what is the best business decision 
(who should go) and how is that decision implemented?  Will employees who are laid off receive severance?  
Does the WARN Act apply?  Is requesting a release in exchange for severance appropriate?  Would the 
employer provide either outplacement or basic job placement assistance?  Often an employment dispute 
arising out of a lay-off is connected to how the decision was implemented, not the underlying reasons for the 
decision.  
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We are proud to announce the 2008 
Membership Roster has been posted 

on the chapter roster.  Look for a 
separate email detailing how to 

access it through our member link at 
shrmmontgomery.org.   

 
Also, we are looking for your input on 
December events for the chapter.  If 
you have not already voted, please 

place your vote today by emailing me 
at 

marsha_beasley@colonialbank.com .
The choices are: 

• Holiday Social at Marengo 
(guest fees $42) 

• Raffle for Charity 
• Adopt a Family 

 
We will be finalizing the vote by the 

end of the week and will soon 
announce your selection. 

 

Letter Writing Credit 
Writing our State or Federal Lawmakers 

Participating helps our HR Voice be heard, earns 
you SPHR/PHR Recertification Credits, and 

counts toward the chapter’s achievement of the 
Superior Merit Award. 

 
Senator Richard C. Shelby 
senator@shelby.senate.gov 

 
Senator Jeff Sessions 

senator@sessions.senate.gov 
 

Representative Terry Everett 
Terry.everett@mail.house.gov  
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